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1. About Disabled People’s Organisations Australia (DPO Australia)

1.1.

1.2.

1.3.

1.4.

Disabled People’s Organisations Australia (DPO Australia) is an alliance of four national Disabled
People’s Organisations (DPOs) in Australia. Disabled People’s Organisations (DPOs) are organisations
that are self-determining organisations led by, controlled by, and constituted of, people with
disability.!

The key purpose of DPO Australia is to promote, protect and advance the human rights and freedoms
of people with disability in Australia by working collaboratively on areas of shared interests, purposes
and strategic priorities and opportunities.

DPO Australia is made up of four national population specific and cross-disability DPOs that have been
funded by the Australian Government to represent the views of people with disability and provide
advice to Government/s and other stakeholders.

The four DPO Australia members are:

Women With Disabilities Australia (WWDA) is the national cross-disability DPO for women and girls

with all types of disabilities in Australia. It operates as a transnational human rights organisation and
is run by women with disabilities, for women with disabilities. WWDA'’s work is grounded in a human
rights based framework which links gender and disability issues to a full range of civil, political,
economic, social and cultural rights.

First Peoples Disability Network Australia (FPDN) is the national cross-disability DPO representing

Aboriginal and Torres Strait Islander people with disability and their families. FPDN utilises a range of
strategies in its representative role, including through the provision of high-level advice to
governments, and educating the government and non-government sectors about how to meet the
unmet needs of Aboriginal and Torres Strait Islander people with disability.

People with Disability Australia (PWDA) is the national cross disability rights and advocacy organisation

run by and for people with disability. Working within a human rights framework, PWDA represents the
interests of people with all kinds of disability. Its primary membership is made up of people with
disability and organisations primarily constituted by people with disability.

National Ethnic Disability Alliance (NEDA) is the national peak organisation representing the rights and

interests of people from Culturally and Linguistically Diverse (CALD/NESB) people with disability, their
families and carers throughout Australia. NEDA advocates at the federal level so that CALD/NESB
people with disability can participate fully in all aspects of social, economic, political and cultural life.



Introduction and Context

2.1.

2.2,

DPO Australia welcomes the Australian Government’s commitment to establishing a Royal Commission
into Violence, Abuse, Exploitation and Neglect of People with Disability (the Royal Commission). Based
on the experiences of the individual members of each of our organisations and through our long history
of supporting people with disability, we have been calling for a Royal Commission on all forms of
violence against people with disability, in all settings and contexts, for many years. Our calls have been
echoed by several of the monitoring bodies of the international human rights treaties to which
Australia is a party.?

Our calls for this Royal Commission stem from the horrific rates of violence, abuse, exploitation and
neglect perpetrated against us. DPO Australia has recently compiled available data on violence,
abuse, exploitation and neglect of people with disability in Australia. We note the serious gaps in this
data and the need for the Royal Commission to address these gaps. The limited data currently
available® shows the abhorrent and catastrophic rates of all forms of violence against us, yet we
acknowledge that this is just the “tip of the iceberg”. For example:

e Eighteen per cent (18%) of people with disability report being victims of physical or threatened
violence compared to 10% of people without disability.*

e People with intellectual disability are twice as likely to suffer a potentially avoidable death
compared to the general population.®

e Compared to their peers, women with disability experience significantly higher levels of all forms
of violence more intensely and frequently and are subjected to such violence by a greater
number of perpetrators.® Their experiences of violence last over a longer period of time, and
more severe injuries result from the violence.’

e Indigenous Australians are twice as likely as non-Indigenous Australians to be living with
disability.® There is essentially no data in Australia on the incidence and prevalence of violence
against Aboriginal and Torres Strait Islander people with disability. However, violence against
Aboriginal and Torres Strait Islander people is approximately 10 times higher than against non-
Aboriginal and Torres Strait Islander people.’

e More than one third of people held in detention have been diagnosed with psychosocial
disability which has been directly attributed to the harsh conditions, the protracted periods of
closed detention, sexual and other forms of violence, overcrowding, inadequate health care, and
fear for and about the future.*®

e Violence and abuse perpetrated against children and young people with disability in schools,
educational and child care settings, including out-of-home care,! is a widespread, unaddressed
problem in Australia.’? Restraint, seclusion, segregation, sexual violence and abuse, withdrawal
of food and drink, bullying and harassment are commonplace yet are often downplayed and
justified as ‘behaviour management’ and/or ‘behaviour modification’ practices.®



2.3.

2.4,

2.5.

2.6.

2.7.

These facts, incomplete though they are, begin to paint a damning picture of our widespread
victimisation. With this in mind, DPO Australia is committed to ensuring the Royal Commission is as
thorough and successful as possible.

DPO Australia welcomes the draft Terms of Reference (TOR) released by the Department of Social
Services (DSS) as an opportunity to ensure this once in a generation inquiry has the best possible
basis for success. It is critical that the Royal Commission is centred on and grounded in the voices of
those of us who have experienced violence, abuse, exploitation and neglect, including those of us
who have acquired our disability as a result of violence. The Royal Commission must also recognise
and do justice to those who have not survived.

The draft Terms of Reference (TOR’s) provide a sound start for this Royal Commission. DPO Australia
particularly welcomes and strongly endorses the following aspects of the draft TOR:

e The presence of specific reference to the United Nations Convention on the Rights of Persons
with Disabilities (CRPD);

e The inclusion of “all forms of violence, abuse, exploitation and neglect of people with
disability, whatever the setting or context”;

e Recognition of intersectionality;

e Recognition of our varying access requirements;

e Theimportance of all public communication by the Commission being available in a full range
of accessible formats.

There are, however, some crucial issues missing from the draft TOR that must be included in order
for the Royal Commission to live up to its potential as a driver of justice, healing and meaningful
change for people with disability. These include:

e Centrality of the experience of people with disability
e Structural and systemic issues

e Research

e Redress and reparation

e Self, individual and systemic advocacy

e |nvestigation units

e Potential definitions

DPO Australia also proposes some wording amendments and additions to the existing TOR’s that we
believe would strengthen and clarify the intent and scope of the Royal Commission.



Suggested Amendments to Current Draft TOR’s

3.1.

3.2.

3.3.

4 all of which create

Australia is a signatory to seven core international human rights treaties,?
obligations to promote equality, denounce discrimination against people with disability; people from
culturally and linguistically diverse backgrounds; people from Aboriginal and Torres Strait Islander
backgrounds; children; and against women. As a party to these treaties, Australia has chosen to be
bound by the treaty requirements, and has an international legal obligation to implement the treaty
provisions through its laws and policies. Together, the seven international human rights treaties to
which Australia is a party — along with their Optional Protocols,’®> General Comments® and
recommendations adopted by the bodies monitoring their implementation - provide the framework
to delineate the obligations and responsibilities of governments and other duty-bearers to
comprehensively promote the human rights of people with disability, including their right to freedom
from all forms of violence, abuse, exploitation and neglect. In addition to these seven international
human rights treaties, in 2009, Australia also formally endorsed the United Nations Declaration on the
Rights of Indigenous Peoples (UNDRIP)!” - an international human rights instrument that sets a

standard for the protection of Indigenous rights.

Critically, implementation of these treaties is not mutually exclusive. They are expected to be viewed
and implemented as complementary mechanisms through which to create a holistic framework of
rights protection and response for all people with disability experiencing, or at risk of experiencing,

violence, abuse, exploitation and neglect.*®

In this context DPO Australia recommends that the following paragraph in the draft TOR be amended
from:

AND Australia has international obligations to take appropriate legislative,
administrative and other measures to promote the human rights of people with
disability, including to protect people with disability from all forms of exploitation,
violence and abuse under the Convention on the Rights of Persons with Disabilities.

To read:

3.4.

AND Australia has international obligations to take all appropriate legislative,
administrative and other measures to promote the human rights of people with
disability, including to protect people with disability from all forms of violence,
abuse, exploitation and neglect under the international human rights treaties to
which it is a party, particularly the Convention on the Rights of Persons with
Disabilities.

DPO Australia also recommends that the following paragraph be added to the opening statements of
the TOR:

AND Australia has undertaken international obligations to ensure that measures
taken to protect people with disability from all forms of violence, abuse, exploitation
and neglect include measures for the prevention, identification, reporting, referral,



investigation, treatment, follow up of and redress for violence, abuse, exploitation
and neglect perpetrated against people with disability.

3.5. DPO Australia recommends that the following paragraph in the draft TOR be amended from:

AND it is important that best practice is identified to inform future decision making
on what all Australian Governments and others can do to prevent and respond to
violence, abuse, neglect and exploitation of people with disability.

To read:

AND it is important that best practice is identified to inform future decision making
on what all Australian Governments and others can do to identify, prevent and
respond to violence, abuse, exploitation and neglect of people with disability,
including holding perpetrators to account and providing justice to victims.

3.6. In addition, DPO Australia recommends that, consistent with the human rights treaties to which
Australia is a party, and reflecting the title of the Royal Commission, consistent terminology be used
throughout the TOR, that is: “violence, abuse, exploitation and neglect”.

3.7. DPO Australia recommends that the draft TOR b) be amended from:

b) what governments, institutions and the community should do to achieve best
practice to encourage reporting and effective responses to violence, abuse, neglect
and exploitation of people with disability, including addressing failures in, and
impediments to, reporting, investigating and responding to such conduct;

To read:

b) what governments, institutions and the community should do to achieve best
practice to encourage reporting and effective responses to violence, abuse,
exploitation and neglect of people with disability, including addressing failures in,
and impediments to, identifying, reporting, investigating and responding to such
conduct;

3.8. DPO Australia recommends that draft TOR g) be amended from:

g) that people with disability have specific needs, priorities and perspectives based on
their personal circumstances, including their age, sex, gender, sexual orientation,
intersex status or race, acknowledging the particular situation of Aboriginal and
Torres Strait Islander people and culturally and linguistically diverse people with
disability;

To read:

g) that people with disability have specific needs, priorities and perspectives based on
their personal circumstances, including their age, sex, gender, gender identity,



sexual orientation, intersex variation, ethnicity or race, socio-economic status, or
geographical location; acknowledging the particular situation of Aboriginal and
Torres Strait Islander people and culturally and linguistically diverse people with
disability;

3.9. DPO Australia recommends that draft TOR i) be amended from:

To read:

examples of good practice and innovative models of preventing and/or responding
to violence, abuse, neglect and exploitation of people with disability;

examples of good practice and innovative models of identifying, preventing and/or
responding to violence, abuse, exploitation and neglect of people with disability;

3.10. DPO Australia recommends that draft TOR k) be amended from:

k)

To read:

k)

the need to establish accessible and appropriate arrangements for people with
disability, and their families, carers and others, to engage with the Royal
Commission, and to provide evidence and information to you about their
experiences;

the need to establish accessible, inclusive and appropriate arrangements for people
with disability, their families, carers and others, including their representative
organisations, to engage with the Royal Commission, and to provide evidence and
information to you about their experiences;



4.

Key Issues missing from the current draft TOR

4.1.

4.1.1.

4.1.2.

4.1.3.

4.1.4.

4.1.5.

Centrality of the experiences of people with disability

Effective and meaningful participation is at the core of the United Nations Convention on the Rights
of Persons with Disabilities (CRPD). The Convention addresses participation as a crosscutting issue,
meaning that ‘participation’ is embedded within all articles. The CRPD makes it clear that people with
disability are the key interlocutors in its implementation and monitoring and full and effective
participation must be afforded to all persons with disability on all matters affecting them.®

In keeping with Australia’s obligations under the CRPD, the Royal Commission must be driven by the
experiences of those of us who have experienced violence, abuse, exploitation and neglect. This
should be the first task of the Commission — to hear from us about our experiences. Doing so will
enable the Commission to undertake all other aspects of the Commission through this lens. DPO
Australia notes that the opening of the Letters Patent from the Royal Commission into Institutional
Responses to Child Sexual Abuse stated:

AND it is important that those sexually abused as a child in an Australian institution
can share their experiences to assist with healing and to inform the development of
strategies and reforms that your inquiry will seek to identify.

The Terms of Reference for the Royal Commission into Institutional Responses to Child Sexual Abuse
later directed the Commissioners to:

have regard to... (e) the experience of people directly or indirectly affected by child
sexual abuse and related matters in institutional contexts, and the provision of
opportunities for them to share their experiences in appropriate ways while
recognising that many of them will be severely traumatised or will have special
support needs.

Therefore DPO Australia recommends that the opening of the Letters Patent for the Royal
Commission into Violence, Abuse, Exploitation and Neglect of People with Disability, make the
following statements:

AND it is important that people with disability who have experienced violence,
abuse, exploitation and/or neglect can share their experiences to assist with healing
and to inform the development of strategies and reforms that your inquiry will seek
to identify.

DPO Australia further recommends that a term of reference be included in the Letters Patent, to
read:

We direct you, for the purposes of your inquiry and recommendations, to have
regard to the following matters:

10



4.2.

4.2.1.

4.2.2.

4.2.3.

4.3.

4.3.1.

the experiences of people with disability directly or indirectly affected by all forms
of violence, abuse, exploitation and neglect in all settings and contexts, and the
provision of opportunities for them to share their experiences in appropriate ways
while recognising that many of them will be severely traumatised and/or will have
significant support and/or access requirements.

Structural and Systemic Issues

A key task of this Royal Commission must be to interrogate, not only how to identify and prevent
violence, abuse, exploitation and neglect against people with disability but what causes it in the first

place. Little is known about the causes of violence against us, and while this situation remains, it will
be difficult to determine how to prevent violence, abuse, exploitation and neglect against people
with disability. Despite this, the draft TOR do not include the enablers of violence or the structural
and systemic issues that give rise to violence, abuse, exploitation and neglect against people with
disability, unlike in the Royal Commission into Institutional Responses to Child Sexual Abuse.

The United Nations ‘Basic Principles and Guidelines on the Right to a Remedy and Reparation for
Victims of Gross Violations of International Human Rights Law and Serious Violations of International

Humanitarian Law’*°

clearly articulates the right of victims and their representatives to seek and
obtain information on the causes leading to their victimisation and on the causes and conditions
pertaining to the gross violations of international human rights law and serious violations of

international humanitarian law and to learn the truth in regard to these violations.
In this context, DPO Australia recommends that the following term be included:

We direct you, for the purposes of your inquiry and recommendations, to have
regard to the following matters:

the need to focus your inquiry and recommendations on systemic and structural
issues including the enablers of violence, abuse, exploitation and neglect,
recognising nevertheless that you will be informed by individual cases and may need
to make referrals to appropriate authorities in individual cases;

Redress and Reparation

The obligation to respect, ensure respect for and implement international human rights law and
international humanitarian law as provided for under the respective bodies of law,*! includes, inter
alia, the duty to:
(a) Take appropriate legislative and administrative and other appropriate measures to
prevent violations;
(b) Investigate violations effectively, promptly, thoroughly and impartially and, where
appropriate, take action against those allegedly responsible in accordance with domestic and
international law;
(c) Provide those who claim to be victims of a human rights or humanitarian law violation
with equal and effective access to justice, irrespective of who may ultimately be the bearer
of responsibility for the violation; and;
(d) Provide effective remedies to victims, including reparation.

11



4.3.2.

4.3.3.

4.3.4.

Under international human rights law, ‘victims’ are recognised as persons who individually or
collectively suffered harm, including physical or mental injury, emotional suffering, economic loss or
substantial impairment of their fundamental rights, through acts or omissions that constitute gross
violations of international human rights law, or serious violations of international humanitarian law.
Where appropriate, and in accordance with domestic law, the term “victim” also includes the
immediate family or dependants of the direct victim and persons who have suffered harm in
intervening to assist victims in distress or to prevent victimisation. Additionally, a person is
considered a victim regardless of whether the perpetrator of the violation is identified, apprehended,
prosecuted, or convicted and regardless of the familial relationship between the perpetrator and the
victim.??

Reflecting Australia’s obligations under the international human rights treaties to which Australia is
a party, and the United Nations ‘Basic Principles and Guidelines on the Right to a Remedy and
Reparation for Victims of Gross Violations of International Human Rights Law and Serious Violations
of International Humanitarian Law’>, remedies for gross violations of international human rights law
and serious violations of international humanitarian law include the victim’s?* right to the following
as provided for under international law:

(a) Equal and effective access to justice;

(b) Adequate, effective and prompt reparation for harm suffered;

(c) Access to relevant information concerning violations and reparation mechanisms.

In accordance with the international human rights treaties to which Australia is a party, victims of
gross violations of international human rights law and serious violations of international
humanitarian law should, as appropriate be provided with full and effective reparation, which
include the following forms: restitution, compensation, rehabilitation, satisfaction and guarantees of
non-repetition.®

In this context, DPO Australia recommends that the following term be included:

4.4.

4.4.1.

We direct you, for the purposes of your inquiry and recommendations, to have
regard to the following matters:

what institutions, governments and others should do to address, or alleviate the
impact of, past and future violence, abuse, exploitation and neglect of people with
disability, including, in particular, in ensuring redress and reparation, including
access to justice and reparation for harm suffered, processes for referral for
investigation and prosecution and support services.

Research

DPO Australia supports inclusive, participatory, community human rights based research, where the
voices of people with disability are central to the research question, the research process and the
research outcomes. This means that people with disability must be driving the research, leading the
research and central to the research outcomes.?® This ensures that our voices are clearly heard and
that our citizenship is rightfully respected. Participation of people with disability as equal citizens is
central to the recognition of our dignity.?” This Royal Commission must ensure that appropriate

12



4.4.2.

4.4.3.

4.4.4.

4.4.5.

4.4.6.

research is developed and undertaken during the course of the Royal Commission so that evidence
and data is collected and used appropriately, that measures are developed to prevent any future
potential violence, abuse, exploitation and neglect and that there is a clear and accurate record of
the outcomes of the Royal Commission.

As a ratified signatory to the United Nations Convention of the Rights of Persons with Disabilities
(CRPD) the Commonwealth has a responsibility to uphold the Convention with particular regard to
the following Articles:

e Article 14 of the CRPD states that States parties must ensure effective access to justice for people
with disability on an equal basis with others.

e Article 21 of the CRPD states that people with disability can exercise the right to freedom of
expression, opinion and access to information.

e Article 29 of the CRPD states the right of people with disability to participate in political and
public life.

e Article 31 of the CRPD makes clear that States parties must undertake to collect information,
including research data to enable the formulation and implementation of polices that give effect
to the CRPD. In addition, that information collected be disaggregated in order to assist with
assessment of the implementation of the CRPD.

DPO Australia strongly recommends that all research must be overseen by a Research Advisory Panel
which is constituted of people with disability, disabled scholars and leaders from within the disabled
community. We note, that from an ethical perspective it would be inappropriate for service
providers, their representative peak bodies and the National Disability Insurance Agency (NDIA) to
be present on any research panel in regard to the Royal Commission as this would constitute a clear
conflict of interest and would potentially taint any research developed.

The Royal Commission into Institutional Responses to Child Sexual Abuse established a program of
research to answer some key questions and respond to gaps in the Australian and international
evidence base. The Royal Commission commissioned and conducted research in three broad
categories: a) descriptive research to establish necessary background information; b) primary
research to fill critical evidence gaps; c) research that summarised existing findings about child sexual
abuse in institutional contexts, as well as practices that successfully prevent or respond to it. The
research agenda had eight themes: 1) Causes; 2) Prevention 3) ldentification 4) Institutional
responses 5) Government responses 6) Treatment and support needs 7) Institutions of interest, and
8) Ensuring a positive impact.

DPO Australia supports and endorses a similar approach for the Royal Commission into Violence,
Abuse, Exploitation and Neglect of People with Disability.

In this context, DPO Australia recommends that the following term be included:
We direct you, for the purposes of your inquiry and recommendations, to consider
the following matters, and We authorise you, as you consider appropriate, having

regard to the date by which you are required to submit your final report, to take (or
refrain from taking) any action arising out of your consideration:

13



4.5.

4.5.1.

4.5.2.

4.5.3.

4.5.4.

4.6.

4.6.1.

4.6.2.

the need to establish an accessible, inclusive, participatory rights based Research
Framework, whereby people with disability inform, direct and participate in any
given research that pertains to and/or arises from any background and primary
research, along with findings, evidence and outcomes of the Royal Commission.

Self, Individual, and Systemic Advocacy

Self, individual, and systemic advocacy will be crucial to the success of the Royal Commission into
Violence, Abuse, Exploitation and Neglect of People with Disability. Many people with disability will
require advocacy and decision making supports in order to be informed about, make decisions
relating to, and engage in the Royal Commission. Disabled People’s Organisations (DPOs) — governed
and run by, and constituted of people with disability, will have a critical role to play in the Royal
Commission. DPOs have a rightful and vital place in assisting people with disability to engage in the
Royal Commission, as well as directly informing and supporting the work of the Royal Commission.

In this context, DPO Australia recommends that the following term be included:

The need to ensure that people with disability are supported by their representative
organisations and by self and individual advocacy services to access and engage in
all aspects of the Royal Commission and its associated legal and support services,
including being provided with culturally appropriate, accessible information, support
to make decisions, support to request sufficient time and resources to respond to
requests and requirements for information, documents and things, including, for
example, having regard to any need to obtain archived material.

It is essential that systemic advocacy is resourced to enable the Royal Commission into Violence,
Abuse, Exploitation and Neglect of People with Disability to explore themes, policy topics, lines of
inquiry and test approaches through its public hearings, roundtables and discussion papers. DPO
peak bodies and disability systemic advocacy organisations are best placed to provide this input to
the Royal Commission. Human rights and systemic advocacy expertise from these organisations will
be essential in the development of the Royal Commission’s findings and recommendations.

In this context, DPO Australia recommends that the following term be included:
The need to ensure that human rights and systemic advocacy issues pertaining to

people with disability are supported by their representative organisations and by
systemic advocacy organisations in all public inquiries of the Royal Commission.

Investigative Units
The Royal Commission into Institutional Responses to Child Sexual Abuse established an internal
investigative unit within the Commission to ensure the timely referral and criminal investigation of

allegations of child sexual abuse that came before the Commission, should victims seek such action.

DPO Australia recommends that a similar process and mechanism be established for the Royal
Commission into Violence, Abuse, Exploitation and Neglect of People with Disability.

14



4.6.3.

4.7.

4.7.1.

4.7.2.

4.7.3.

In this context, DPO Australia therefore recommends that the TOR include the provision for the
establishment of investigative units:

We authorise you to take (or refrain from taking) any action that you consider
appropriate arising out of your consideration:

the need to establish investigation units to support your inquiry.

Potential Definitions

‘people with disability’ - refers to people with all kinds of impairment from birth or acquired through
illness, accident or the ageing process. It includes cognitive impairment, as well as physical, sensory,
intellectual, and psycho-social disability. It also includes all persons with disability, regardless of their
circumstances, including their visa status.

‘violence, abuse, exploitation and neglect’ - is broadly understood to include, but is not limited to:
domestic, family and interpersonal violence; physical and sexual violence and abuse; psychological
or emotional harm and abuse; constraints and restrictive practices; forced treatments and
interventions; sexual and reproductive rights violations; humiliation and harassment; financial
abuse; violations of privacy; systemic abuse; structural and institutional forms of violence related to
law, the state and culture (such as denial of legal capacity; indefinite detention; substitute decision-
making systems); hate crimes; physical and emotional neglect; passive neglect; and wilful
deprivation.

‘all settings or contexts’ - is broadly understood to include, but is not limited to: residential
institutions; boarding houses; group homes; workplaces; respite care services; day centres;
recreation programs; mental health facilities; hostels; supported accommodation; prisons; schools;
out-of-home care; special schools; boarding schools; school buses; hospitals; juvenile justice
facilities; disability services; aged care facilities; community settings and environments (including on
the streets); private homes; public housing; immigration detention facilities; transport facilities;
detention settings and services.

15



5. Endnotes

! Disabled People’s Organisations (DPO’s) are recognised around the world and in international human rights law as self-determining organisations
led by, controlled by, and constituted of, people with disability. The ‘will and preferences of people with disability’ are at the top of the hierarchy in
decision making of DPO’s. Importantly, DPO’s are organisations “of” people with disability, as opposed to organisations “for” people with disability.
See for eg: United Nations General Assembly (12 January 2016) Report of the Special Rapporteur on the rights of persons with disabilities. Human
Rights Council, Thirty-first session. UN Doc. No. A/HRC/31/62

2 See for eg: E/C.12/AUS/5; E/C.12/AUS/CO/5; CRPD/C/AUS/QPR/2-3; CCPR/C/AUS/CO/6
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8 Australian Institute of Health and Welfare 2017. Australia’s welfare 2017. Australia’s welfare series no. 13. AUS 214. Canberra: AIHW.

° Memmott, P., Stacy, R., Chambers, C. & C. Keys (2001) Violence in Indigenous Communities. Attorney-General’s Department. Available at:
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