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Introduction

Australia’s ratification of the Optional Protocol to the Convention against Torture and other Cruel,
Inhuman or Degrading Treatment or Punishment (OPCAT)? requires the establishment of a National
Preventive Mechanism (NPM). An NPM is an independent oversight mechanism focused on
preventing torture and other cruel, inhuman or degrading treatment (ill-treatment) primarily by
monitoring and inspecting places of detention.

People with disability are significantly over-represented in places of detention and experience much
higher rates of all forms of violence, torture and ill-treatment.? We argue that the NPM must be
disability inclusive to prevent disability based detention and to prevent torture and ill-treatment
perpetrated against people with disability in places of detention.

This Position Paper® outlines key issues and recommendations to ensure that Australia’s NPM is
strongly disability inclusive.

Ratification of OPCAT and the CRPD

Australia ratified the Convention against Torture and other Cruel, Inhuman or Degrading Treatment
or Punishment (CAT)*in 1989. It signed OPCAT in 2009 and ratified it in December 2017.° With
OPCAT now ratified, oversight and monitoring of places of detention will be strengthened by
establishing or designating an NPM in Australia.

An NPM should provide an additional mechanism for Australia to meet obligations under the
Convention on the Rights of Persons with Disabilities (CRPD),® as well as the other relevant human
rights instruments to which Australia is party.
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In particular, Article 15 of the CRPD reinforces the right of persons with disability to freedom from
torture or cruel, inhuman or degrading treatment or punishment. This right is critical to realising other
CRPD rights, including the rights to equal recognition before the law (Article 12), access to justice
(Article 13), liberty and security of person (Article 14), freedom from exploitation and abuse (Article
16), bodily and mental integrity (Article 17) and the right to live independently and be included in the
community (Article 19).

Active participation of people with disability

In the CRPD (Articles 4 and 33), there is an obligation to ensure that people with disability and our
representative organisations are consulted and actively involved in the development of policy and
legislation that affects us.

This means that decisions around the design, development and implementation of the NPM must be
co-designed by, or at a minimum actively involve, people with disability and our representative
organisations. This will ensure that the NPM, its processes and mechanisms are disability inclusive
and disability responsive. The NPM must not view disability as a separate, specialist issue to be
dealt with by other regulatory bodies or other stakeholders. Rather, it should ensure that disability is
embedded across the entirety of its work.

People with disability are vastly over-represented in traditional sites of detention such as prisons.’
In addition there are a large number of disability specific places of detention where persons with
disability may not be permitted to leave at will, such as forensic mental health detention or involuntary
detention under civil mental health laws.® It should also be noted that there is evidence that some
sites of detention, or practices within sites of detention, lead to impairment for some detainees.®
Given these factors, it is vital that the voices, expertise and experiences of people with disability are
incorporated in the NPM, including in its standards, mechanisms, inspection teams and monitoring
efforts.

Embedding disability in the NPM should include:

e aformal advisory panel of people with disability and our representative organisations;

¢ the development of a disability inclusion action plan to ensure that the body operates in a
fully inclusive, accessible and non-discriminatory manner;

¢ the use of peer monitors with disability to conduct inspections; and

e active engagement with people with disability and our representative organisations to
develop the monitoring criteria, the role and make-up of inspection teams, and decision
making regarding which places of detention should be prioritised.

Places of detention

As outlined in Article 4 of the OPCAT, places of detention are those ‘where persons are or may be
deprived of their liberty’, and include commonly offered examples such as prisons, police stations,
prisoner and deportation transport, court security, juvenile detention centres, military detention
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facilities and immigration detention centres. People with disability are frequently over-represented in
many of these places of detention.*°

In addition, disability specific and related institutions must be included within the scope of NPM
monitoring. The OPCAT definition includes a range of settings that a person may not be permitted
to leave at will. Consequently, this can refer to many types of disability specific and related
institutions where people with disability are over-represented, and formally detained or compelled to
remain, such as:

¢ locked psychiatric wards and mental health facilities;

e compulsory care facilities;

¢ closed community-based accommodation and residences for people with disability;
¢ ‘time out’ and seclusion rooms and segregated areas in educational settings;

e rehabilitation facilities;

e aged care facilities, dementia units and nursing homes;

e emergency rooms and hospitals;

¢ child welfare institutions and out of home care arrangements; and

e boarding schools.

Many disability specific institutions and related facilities exist despite Article 14(b) of the CRPD
stating ‘that the existence of a disability shall in no case justify a deprivation of liberty,” thereby
prohibiting detention on the basis of a person’s perceived or actual impairment and regardless of
whether or not additional factors are also used to justify the deprivation of liberty.!! Therefore, it is
paramount that inspection of disability specific and related institutions is prioritised by the NPM, not
only to monitor conditions and practices but also as a step towards ending disability based detention.

Current high rates of violence in sites of disability specific detention suggests that existing oversight
and monitoring mechanisms are failing to provide protection to people with disability.*?> This means
the design of the NPM must avoid reliance on status quo arrangements — additional legislated
powers and expanded resources are likely to be necessary.

Human rights violations and the NPM

A disability inclusive NPM would assist in identifying individual and systemic human rights violations,
and provide a framework to address these issues in an appropriate and disability responsive way.
Thus Australia would be progressing fulfilment of its obligations under CAT, OPCAT and the CRPD.

There is considerable evidence that the right of people with disability to be free from involuntary
treatment, violence, torture and ill-treatment is frequently breached in places of detention.®® In
particular, the NPM must address the issue of non-consensual treatments and practices, behaviour
modification methods and the use of restrictive practices, such as physical, chemical and mechanical
restraints, applied to people with disability in detention.
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In 2013 the Special Rapporteur on Torture called for an “absolute ban on all coercive and non-
consensual measures, including restraint and solitary confinement,”'* and the NPM must seek to
enforce this ban.

Recommendations:

1.

w

10.

11.

12.

People with disability and our representative organisations must co-design, or be actively
engaged in decisions around the design, development and implementation of the NPM,
including developing the monitoring criteria, the role and make-up of inspection teams, and
decision making regarding which places of detention should be prioritised.

A formal NPM advisory panel of people with disability and our representative organisations
should be established.

The NPM must operate as a mechanism to fulfil obligations under CAT, OPCAT and CRPD.
The NPM must not view disability as a separate, specialist issue. The NPM must be disability
inclusive.

The NPM must cover a broad scope of places of detention, including commonly understood
places of detention as well as disability specific and related institutions where people with
disability are over-represented, and formally detained or compelled to remain.

Disability specific and related institutions, where people with disability are over-represented and
formally detained or compelled to remain, must be prioritised by the NPM, not only to monitor
conditions and practices but also to work towards ending disability based detention.

A disability inclusion action plan must be developed to ensure the NPM operates in a fully
accessible, inclusive and non-discriminatory manner.

The NPM must not rely solely on status quo monitoring provisions. Adequate monitoring of the
treatment of people with disability in all places of detention will necessitate additional legislated
powers, adequate and / or expanded resources and a strong cultural shift within existing and
newly established monitoring bodies.

The NPM must employ people, including people with disability, with specific expertise in human
rights and disability, and in disability support, communication methods and supported decision-
making.

People with disability must be included as peer monitors to conduct inspections and participate
in making recommendations to relevant authorities and submitting relevant reform proposals to
improve conditions of people deprived of their liberty.

The NPM must address and prioritise the issue of non-consensual treatment and practices,
behaviour modification methods and the use of restrictive practices applied to people with
disability in all forms of detention.

The NPM must incorporate formal feedback mechanisms to allow people with disability in all
forms of detention to provide information on their experiences, with strong provisions to ensure
anonymity. These mechanisms must have adequate provisions to enable decision supports
where appropriate, and must allow people to provide feedback in a range of communication

forms.
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